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The Telecorrmmications Resellers Asscriation ("TRA" or "Association"), by its

~, ml Jl.Il'SU3Ii: to Section 1.415 oftre Conmission's Rules, 47 C.ER § 1.415, hereby ...
/'

sulnlits its Reply ConJrents in~ to tre Secom Rnther Nctice of Prqnc;ed Ruletmking

inCC I))cket No. 94-1, tre Further NaiceofPrqnc;ed Ruletmking inCC llicket No. 93-124,

ml tre SecorJj Further Nctice ofPrqnc;edRuletmking inCC IhXet No. 93-197 (collectively,

tre "FNPRM") released~ 20, 1995 ml tre initial ca:IJrerts filed in this proceeding.

L~
• (.--4>.

The COllmm that have been filed in this proceeding represett polarized views of the

issues preseti:ed inthe FNPRM. PrqxnDs ofthe prinmycgn;~ viewpoirts - the price cap

local exchange carrier (''lEell
) interests, on tre ore haIXl, am tre non-I.EC ~nters,

itJ;100ing local custooa'S, JllfChasers ofaccess services, ml pcXemial ml existing cotqJetitors

of tre lECs, on the <Xher - seem to base their respective submissions on too entirely different

sets of facts am assurqJtions, so divergent are the views presented.



In sifting through the substantial volwre of material that has been am will be presented

in this proceeding, the Commission should consider the tlIrlerlying interests ofeach corrnrenter,

what pecwliary or other interests IDly be potentially berefitted am potentially hannxl by the

prqJOSed refonm (aro to what exteIt), aro finally aro mN irrp:>rtantly, which view:s mN

cla;ely represent the "p.Jblic iIierest" which the Conmission was chartered to protect.! After

cl~ examination, it will becoIre aptmeIt that the ~itions taken by the l.EC ~nters

retIect only their own self-interest in tmXimizing profits, limiting corqJetition, am preserving

their nmketpower. Adq:tionofthe ~itions advaocedby the I..ECconnretters \\Ulld disserve

the plblic itterest aro berefit only the price cap l.ECs; therefore, for the ~t put, those

~itions should be rejected.

n. ARGlJMNf

A. ~V_l\tijtd.y«Nm-I..OCOD.,EdfJs~G1IDq~FlexiIility
Wdut a~ of Am... O'l,Ojtim in ReleMt l\twk;s.

/

/

Perhaps the core issues presented in this proceeding are \\hether the prqJOSed

relaxation of price cap regulation shoold be cormtiored on a showing of corqJetition in the

relevaIt l.EC pl.'Odln ml geographic tmrkets, ml if so, wtBher sufficient corqJetition exists

in any of~ nmkets to justify gratting such relief t<xIay. On trese~, the comensus of

the mn-lEC COIIIretters is clear: No regulatory relief should be granted in the abserre of a

showing of treaningful actual COIl"petition in the product am geographic tmrket for which

1 As the Connissionhas prqJerly recognized, "[i]nconsidering possible revisiom
to the lEC price cap plan, oor prinmy gad will be to maximize the beIEfits of the plan to
con;urrers am society, in~ with the~ am requiJ:etnm of the
Coommieations Act." PricE Otp PerfOJ'JIJUX;e Review for Local~ Cauiers, CC
nrlcet: No. ~1, First Report am Order, 10 Ee.c. Red. 8961 (1995) at 193.
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relaxed regulation is proposed; arx:l insufficient competitioncurrently exists in the LEes' markets

to justify relaxing regulation in any of those markets at this tirre.

TRAamthe other non-LEeCOIll[renters have presented substantial eviden::e inthe initial

COllllrent rounl docuIrenting the virtual absen::e of COII1Jetition from LEC geographic am Pro

duct rrmkets. Such eviden::e reed nJt be restated here, but it provides a stark contrast to l.EC

docmlday predictiom of the iInniJ:r9: threat of etrerging OOI11Jeti.tion to their smvival.

In reality, tmmingful OOI11Jeti.tion does nJt now exist, nor will it ever exist unless the

Conmission refrains from grari:ing the l.ECs regulatory relief UIiil OOI11Jeti.tion has had an

opportunity to take fOO:. If the Conmission relaxes regulatory safeguards at this poiIt, it will

practically guarantee that OOI11Jeti.tion for traditionalLEC services will ~er exceed the rreager

levels existing today, sin::e the l.ECs will wield their rew flexibility to stifle OOI11Jeti.tionthrough

predatory pricing, ~-midization ofOOI11Jeti.tive services with revenues fromrrorq:X>1y ser

vices, amprice squeezes ofpoteItial OOI11Jeti.tors that llJJS1: purchase LEC services to CoI:r.pete.

'Ire odds that these predictions will rmterialize if the prqxHXl relaxation of regulation

is acqxed in tre aOOeo:e of OOI11Jeti.tion are \WIth betting on, sm:e tre l.ECs' track record of

aItiOOI11Jeti.tive behavior, even urr:Ier a regulatory system desigmn to restrict such behavior,

iD:Jicates the likelihood that trey will act even l1Dl'e aItiOOI11Jeti.tively if given tre opportunity

in tre formoflightered regulatory scrutiny, as explaired in greater detail in Section D, below.

B. A Co.pMve CJJeddist SlUd Be Amped, at l\tIH.t SIR Snid Be b
Dde4il~ Far in~ WBI:e' tIE I.Fn Fe~
o"pmm At Levels .iI;dfyq JWmd Begt"W<n

The Corrmission has requested COl'IIrent on the criteria that it shoold use to rreasure the

exteIt of OOI11Jeti.tion in varioos meprodLn am geographic rrmkets if it~ that any
. . .

-3-



or all of its proposed regulatory reforms should be corrlitioned on a showing of competition.

As with the other critical issues presented, the LEe parties ani the non-LEe corrnrenters are

180 degrees apart.

The position taken by 'IRA in its initial CoIIIll:rts, ani urged again here, is

representative of the oon-IEC position:2 The level ofCOfi1Jelitionshould be treaSUred prirrmily

by refereoce to nmket share, si.IJ;e that factor is the rrm reliable irIlieator ofa::tud, rather than

trerely potentid, COfi1Jelition. As ore COIlI'renter in this proceeding Irted,3

[t]he ultiImte irIlicator of \\hether a LEe faces real, rather than~cal,
COfi1Jelition is \Wether potential COfi1Jelitors have gaired am ClnTeIIly hold
significart nmket share. . . . Market share reflects comutrers' aj]Jal p.JrChasing
decisions am thus provides stronger evide~ of the degree to \\'bich COfi1Jelitors
have successfully entered the market, attractedcustorrers, am retairedcustorrers
than do the other criteria identified in the NPRM.

Although SUWly am detmm elasticities are useful factors to consider, they should not,

as ptqXlSfd by the Conmission ani the LEe parties, be relied on as the primaIy irIlicia of
/

COfi1Jelition. ThmuD elasticities might be a reliable treasUre of COfi1Jelition in the interstate

itterexchange nmket because residential subscribers generally select only ore long~

provider; bJt in the case of local service, COJ:lSlUm" denmrl for OOditional S<mCes ofSUWly IDly

reflect only a denmrl for sourcesof~, or supplemDal service, rot denmrl for

alternative providers in lieu of the immDeIt I.ECs.

Stgiy elasticities are even less reliable irIlicatms of COfi1Jelition in the local

exchange/exchange access market. While corqxring or pcteOially COfi1Jelitive providers IDly

2 See, e.g., CoIII.'IEltS of Tnre Warrer Conmmicatiom Hold.ings, ~., in this
proceeding (filed~r 11, 1995) (ItTnre Warrer Cotnret1s") at 33, 51, 55-57.

3 Tnre Warner~nts at 55.
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possess substantial capacity to haOOle custorrer dernarrl, if other barriers to competitive entry

exist, such as a lack of number JX)rtability or lack ofunbu.txlled local retwork elerrents, then the

capacity may go 1.111tapped ani rot inlieate the preseoce ofco~tition. Nor should lEepricing

practices be accorded significant weight in the analysis, as a trem toward lowering ratescould

as rrnch ialicate a practice of cross-subsidization or predatoty pricing to block: eIrerging

COfilJdition (fRA's view) as it coold inJicate a bona fide response to COfilJdition (the

CoomissionlLEC view).4

The positions of the I.EC parties in this regard provide a vivid illustration of the

ove.rani>itious, singleminJed efforts to prttect their IlDIqx>1y power ani to IreSIrerize the

ConInission iIto alxlicating its statutory feSlX>mibility to prttect the public iIterest in the

process. For exaIl1J1e, the United States Telephore Association ("USfA") has prqx>sed that

the l.ECs shoold be accorded relaxed regulation without regard to COfilJdition. It has also

prqJOOed that l.ECs receive streamlined regulation when a rrmket is deeJ:red ~tive, as

treaSUred by denmxl ani mWy elasticities, ani that a rrmket shoold be deetred COfilJditive

~ a trere 25%of the pOO9ial custorrer pqmation has at least ore alternative provider

available - not wIal the~ has a 25%rrmket share. In addition, it has prqJOOed that

a price cap lEC be accorded au:Joninatt status when 50% of the lEC's custarers have at

least ore alternative provider available (not~ the provider has a 25%muiret share) ani

~ the lEC is in~ \Wh state requireIrents for qJeIling local exchange seIVice to

COfilJdition. Such prqJOSa1s can Irt be taken seriously.

• , .... .loo ••

58.
4 Oiler comrerters have echoed this view. E.g., TJ.I're Warrer CoImrerts at 57-
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Instead ofwish lists of the type proposed by the LEe comrrenters, a reliable, rreaningful

corq>etitive checklist should be adopted to aid in the rreasurerrent ofcompetitive corrlitiorn, as

prqx:>sed by 1RA in its initial Comrrents. Such a checklist, however, should reflect the

difference between elimination of barriers to potential COfi1Jdition, ani factors inlicating the

presence of actual COfi1Jdition. The latter might justify relaxed regulation of ore-t:irre

tmr:qJOlists; the forrrer VvOOld surely IU.

e. h OJmisgon's~dIt~~ F1exi1ility wn EJromIge
the 100 to I.oMr 1JBr Bies TowaJI Coset ~ BI FOIDIed.

1he keystore of the Commission's prqx>sal to grant ~reased pricing flexibility to the

price cap I.ECs without a coII1Jetitive showing is the asstJIllrion that the grant of such relief

\\Wid inspire the I.ECs to price their services closer to costs. FNPRM at , 37. This

~on is misplaced, ani is coriradicted by actual experien:e. Before the Commission can

~IWe that relaxed regulation will serve the public interest by rmtivating the price cap I.ECs
//

to price their services closer to costs, the Commission 1IllSt, as a matter of administrative law,

fin:l suwort for its wxJerlying asstJIqJti.on in the record. That will be iIqJossible, as the record

in this proceeding does IU S1WOlt such an asstJIqJti.on.

Om ofthe premises ofthe elTOlmllS asstJIqJti.on is that the existing price caps regulatory

system imibits the I.ECs from pricing services subject to such regulation closer to costs. This

is false. There is m iIqJed.iIreIt to the I.ECs' pricing their services at or just above the costs

of providing those services. Un:Ier the existing price cap regulatory system, the I.ECs coold

lO\\er their rates today for regulated services to ecommic cost if they so desired. The price cap

l.ECs already can lower rates ammlly within downward bards of 5%, 10%, am 15%,

depeming on the service category, with only 14 days' ootice am a presun:¢on of legality.
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Even greater rate decreases are permitted as long as the LEes ensure that the rates remain above

the average variable costs of the services involved.

Although the price alp LEes are able to lower their rates toward costs within the existing

regulatory system, they have failed to do so. According to Mel, "few LEes have ever filed

rates that reduce service category prices below the price 'barrl,' ani oone have seriously tested

the lo~r bo1.JOOary of average variable cost. lIS

The I..ECs' rates for switched access services significaIi:ly exceed the unJerlying costs

of such services ani exceed <Xrer I.EC rates for conpmlble uses of the sarre local retoork

facilities.6 By way of illustration, lv1CI rotes that the Conmissionhas required the l.ECs to set

switched tI'arnpOrt rates at the level of special tI'arnpOrt, si..rre the latter rmre closely reflected

the ecooomic cost of providing tramport, resulting in a 10.%. redoction in switched tI'arnpOrt

rates.? Furtherrmre, although the iIIiustIy-wide ecooomic cost of providing local loop am

switching services exceeds iIIiustIy-wide revenues from local charges (averaging $20per rmnth)

by only $4 billion, the interstate carrier commnlire ani local switching charges recover altnN

5 CorImm of Kl Telecoommieations Corporation in this pt"OCfflti~ (filed
~ 11, 1995)("~ CorImm") at 7. :Mel claims that IEC rate decreases have temed
to nmUn within the bmIs because wren trey 1O\\ef the rate for~ service, the l.ECs raise the
rate for another service within the saIre category. [d.

6 See CorImm of the CaqJetitive Telecoommicatiom Association in this
proceeding (filed~ 11, 1995) ("Caq>Tel COllll-ms") at 5-8 &~ IDes
(ci~ evidetre that LECs' rates for switcIm access are priced "~y above cost"), 16-18
(ci~ eviden:e that lECs discrininate in rates charged to differeIt categories ofctBarers for
similar services); Mel Con~Iis at 5 ("the lFCs' true ecooomic cost for providing access
services is well below the currert rates"); CorImm of AT&T Corp. in this proceeding (filed
~ 11, 1995) ("AT&T Cornreri:s") at 5 ("IEC access prices suOOtartially exceed their
ecooomic cost").

7 Mel Comrrents at 5.
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$7 billion, according to evidence provided by MO.8 Am the Corrnnission has found that, rather

than reducing rates, the lEes have established excessively high or unreasonably discriminatory

rates, when faced with limited acOJa1 corqJetition.9

Thus, any suggestion that relaxed regulation \\UUld COII1JeI the I.ECs to lower rates

toward coo:s in the absence of COfllJdition is untenable in light of experience.

In their initial COllllIlents, 'IRA am other oon-lEC parties brought to the Conmission's

atteIiion a InJIJ:iJer of significant advantages that the i.InJnDent I.ECs possess over potential

COfllJditors am that further call into question the reed for relaxed regulation of the im.miJent

lEes at this jumure. The I.ECs cortrol1:xXtlereck facilities due to the fonrer govemn:m

inpiImtur of their Ill)~Y JX)\\ef. In addition, as ore of the Regional Bell Operating

Coopmies ("RBOCs") itself admitted,10 the im.miJent lEes bring /

etJJllIDJS structural advaIi:ages to the COfllJdition in the fonn of a "paid-for"
infrastructure, IlaIre recognition, brmlloyalty,~r irertia, preferential
aax=ss to data regarding the calling habits of its irterconrecting COfllJditors'
~, superior access to infrastructure, established regulatory/legislative
relationships, etc.

8 lvtCI ConIrents at 5 & Irte 8.
j, , •

• ~. #.

9 Local Exc.lJiqe Carriers' Indiyidnel Otae Basis DS3 Service~, 4 EC.C.
Red. 8634 (1989) recon., 5 EC.C. Red. 4842 (1900); I 001I~ ewers' Rarrs, TellIE,
arrl Outitjom for·EJqmxJed·Intrm>tm;jm Thrrtwb·YJI1l1aJ Collocation for Special Acrgss
am Switched Tramport, 10 F.C.C. Red. 6375 (1995) at 6376-77.

10 ConJreIts of BellSooth F.l.JrqJe to the Etlrqlean Omnission's Green Paper on
the liberalizationofTeleconmmications Infrasbucture am Cable Television:Net\\orks (March
15, 1995) at 5 (qurted inConIrents ofMFS Coommications 0:Iq)any, Itx. in this proceeding
(filed~r 11, 1995) ("rv1FS ConIrents lt

) at 4).
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Moreover, the LEes assess coIllJetitive access providers ("CAPs") am other would-be

coIllJetitors that depeoo on interconnection with LEe facilities high rates for virtual collocation

of COIllJeting facilities with those of the LECs, rates which the LEes do rot assess on

thenrelves, thereby conferring on the iInIniJent LEes a ~ntal cost advantage over

corqJetitors.

Ina&iitiortto, or~·becatise6f, -these COIl1Jetitive advaItages, the iInJIment LF.Cs

have been anything rot coq:erative with regulators' efforts to spur COIl1Jetition for LEC

services. Imeed, the LEC inlustIy has amassed an irq>ressive record ofantiCOll1Jetitive actions

that can rot reasonably be expected to disawear if regulatory checks on such actions are

rermved or lightered. Rather, such abuses can only be expected to m.dtiply.

As a p<XeItial COIl1Jetitor of the lEes mted in its initial COIIllrents, the lEes have

repeatedly discriminated agaimt that provider by denying its freqJent requests for voll.llre

discoonts for expaaled i.nterconImion services, while giving large discoonts to tIie LEes'

preferred custoIrers for high capacity services who are rot potential COIl1Jetitors of the LEes. 11

Arother COIIJmIter in this proceeding provided areccktal evideoce of serious

amiCOll1Jetitive comuct by too of the RJ3OCs, Arreritech ani NYNEX, in \Wich~ LEes

leveraged their control of 1xXtl~k facilities to 1:JaIqJer the growth of their COIl1Jetitors.12

Because of the lEes' history of such abuses, TRA ani other coo:IreIters have propae;ed that

II MFS Cornrrerts at 4-5.

12 CotJJreti:s of the National Cable Television Association in this proceeding (filed
OxeIriJer 11, 1995) ("NCTA Chtnrerts") at 12-18.
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the Corrnnission give due consideration in compiling its competitive checklist to any

anticompetitive behavior by the LEes.

The Telecommmieatiorn Resellers Association urges the Commission to proceed with

extrerre care in this proceeding, aIli it efil>hasizes the reed to establish the existe~ of

rreaningful, actual cotqJetition before existing regulation of the price cap LEes is relaxed.

Respectfully submitted,

February 6, 1996

Olarles C. Hurier
Hurter & M>w, P.C.
1620 I Street, N.W.
Suite 701
Washington, D.C. 2(Xni

ItsAttotreys
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